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OPINION AND ORDER

HEWITT, Judge

Thisisasuit for back pay and correction of military records to expunge references
to the incident that led to plaintiff-s discharge from the United States Army. Plaintiff
contends that her discharge in 1994, and the refusal in 1998 by the Army Board for
Correction of Military Records (ABCMR) to remove from her records all references to
the cause of the discharge, were arbitrary and capricious. Defendant argues that the
discharge and the denial of plaintiff-s requests to correct her records were supported by
the record and consistent with law. Defendant has moved for judgment on the
administrative record under Rule 56.1 of the United States Court of Federal Claims
(RCFC). For the following reasons, defendant=s motion is GRANTED.



l. Lega Standards Applicable to This Proceeding
A. Judgment on the Administrative Record

Motions in this court for judgment on the administrative record are governed by
the court-s Rule 56.1, which incorporates the standards applicable to summary judgment
motions under Rule 56. RCFC 56.1(a); Bond v. United States, 47 Fed. Cl. 641, 651
(2000). Under those standards, the court may grant judgment on the administrative
record if Athere is no genuine issue as to any material facti and Athe moving party is
entitled to judgment as a matter of law.; RCFC 56(c). Material facts are those that might
significantly affect the outcome of the litigation. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986).

B. Standard of Review

The court reviews administrative decisions of the armed forces under the A
substantial evidencef standard. Heisig v. United States, 719 F.2d 1153, 1156 (Fed. Cir.
1983). Under that standard, the court reviews the ABCMR:s decision to determine
whether it was Aarbitrary, capricious, or in bad faith, or unsupported by substantial
evidence, or contrary to law, regulation, or mandatory published procedure.f; Clayton v.
United States, 225 Ct. Cl. 593, 595 (1980). The court may not Asubstitute [its] judgment
for that of the military departments when reasonable minds could reach differing
conclusions on the same evidence.l| Heisig, 719 F.2d at 1156. ASubstantial evidencef has
been defined as Asuch relevant evidence as a reasonable mind might accept as adequate to
support aconclusion.f Richardson v. Perales, 402 U.S. 389, 401 (1971); Jacobowitz v.
United States, 424 F.2d 555, 561 (Ct. Cl. 1970) (quoting Consolidated Edison Co. of
New York v. NLRB, 305 U.S. 197, 229 (1938)).

C. Correction of Military Records

The Secretary of the Army has the power to correct any Army military record
when Anecessary to correct an error or remove aninjustice.f 10 U.S.C. " 1552(a)(1).
Those decisions are made through civilian review boards of the executive part of the
Army. Id.

. Discussion
A. Procedural History

Plaintiff enlisted in the Army for a six-year term on October 26, 1988. Def.-s
Statement of Facts in Support of Renewed Motion for Judgment Upon the Administrative

Record (DSF) & 1.1 The Army issued plaintiff ageneral discharge under honorable



conditions for misconduct on August 1, 1994. Administrative Record (AR) at 33; see
DSF & 19. Thisdispute is about the propriety of the Army:s basing plaintiff-s discharge
on Amisconduct.(

In June of 1997, plaintiff applied to the Army Discharge Review Board (ADRB)
for areview of her discharge and a correction of her records, requesting that her
discharge be upgraded to an honorable discharge, that the reason for her discharge be
change from Amisconduct@ to Acompleted term of service or secretarial authority,@ and that
she be restored to active duty with back pay and promotions. DSF & 20; AR at 13, 23,
31. On February 18, 1998, the ADRB upgraded plaintiff-s discharge to AHonorablef in
light of plaintiff-s Afaithful and honorable service.i DSF & 21; AR at 20-21. The ADRB
voted not to change Amisconduct( as the reason for plaintiff-s discharge. DSF & 21; AR
at 20- 21. In adecision dated September 23, 1998, the ABCMR sustained the ADRB:s
decision (original ABCMR decision). DSF && 22-25; AR at 9, 11-12. Plaintiff
subsequently brought suit in this court under the Tucker Act, 28 U.S.C. * 1491, on July
31, 2000.

Defendant moved for judgment on the administrative record on October 23, 2000.
Defendant=s Motion for Judgment Upon the Administrative Record (Def. First Mot.).
Plaintiff responded on November 27, 2000, arguing that there were disputed issues of fact
that precluded judgment for defendant on the administrative record. Plaintiff:s Response
to Defendant=s Motion for Judgment on the Administrative Record (Pl. First Opp.). At
defendant:s request, see Defendant=s Motion for Suspension of Proceedings and Remand
(Def. Remand Mot.), the court remanded the case to the ABCMR on January 3, 2001 for

further consideration.2 In its decision on remand, issued March 26, 2001 (ABCMR
remand decision), the ABCMR found that Athe new information and new contentions
submitted in [plaintiff-s] request do not warrant areversal of the Board-s earlier decision.{
Supplemental Administrative Record (Supp. AR) at 225. Defendant renewed its motion
for judgment on the administrative record in this court on June 11, 2001. Defendant=s
Renewed Motion for Judgment Upon the Administrative Record (Def. Second Mot.).
Plaintiff filed her opposition on July 12, 2001, setting forth substantially the same
arguments that she had advanced in her opposition to the first motion. Compare Plaintiff:
s Response to Defendant=s Renewed Motion for Judgment Upon the Administrative
Record (PI. Second Opp.) at 7-9 with PI. First Opp. at 5-7.

B. Plaintiff-s Challenge

The principal Amisconductf supporting plaintiff-s separation was the charge that
plaintiff had shot her husband. AR at 36-37. The ABCMR remand decision cited three
main factors in support of its conclusion that plaintiff was responsible for the shooting:
(2) ballistics reports indicating that plaintiff-s husband could not have shot himself; (2)
plaintiff:s failure to cooperate with the investigation; and (3) an Aindicationg that plaintiff



had previously committed a similar offense. Supp. AR at 232-33. Plaintiff argues that
the evidence relied on by the ABCMR is either nonexistent or contradicted by other
evidence, with the result that the conclusion of the ABCMR remand decision was

arbitrary and caprici ous.3 Pl. Second Opp. at 7-8. The court examines each of these

factors.4
1. Ballistics Evidence

In March 1993, plaintiff-s husband was shot in the thigh. DSF & 4. He accused
plaintiff of shooting him. 1d. & 5. The Army charged plaintiff with assault with intent to
inflict bodily harm. Id. & 10. Plaintiff claimed that her husband had shot himself. 1d. &
6. At ahearing held on June 16, 1993, Mg. Charles M. Ware, the surgeon who treated
plaintiffs husband, testified that he had found no powder burns around the entry wound
and that powder burns would have been expected if plaintiff-s husband had been shot
from adistance of lessthan eighteen inches. AR at 144-46. Mg. Ware aso testified that,
notwithstanding the indication (from the lack of powder burns) that the gun was
discharged from no closer than eighteen inches, he Asuppose[d] it[] possiblel the wound
could have been self-inflicted. Id. at 149. Theinvestigating officer issued a report on
June 18, 1993, recommending dismissal of the assault charge. DSF & 12; AR at 67, 68.
The investigating officer considered the possibility that plaintiff:s husband had shot
himself to be Aas likely asnot.;l AR at 69. The assault charge was dismissed in an
undated memorandum. DSF & 13; AR at 65.

On July 19, 1993, apparently after the court-martial proceeding was completed, a
ballistics report was prepared showing that the gun used to shoot plaintiff-s husband A

stopped depositing visible gunshot residues at between 5-6 feet.t® AR at 39, 42. That
ballistics evidence was included in a Criminal Investigation Report dated November 12,
1993. Supp. AR at 236, 246. The investigative summary in the Criminal Investigation
Report stated, Alnvestigation established probable cause that [plaintiff] committed the
offense of aggravated assault when she shot her husband.§ 1d. at 236. On May 17, 1994,
plaintiffz=s commanding officer initiated action to separate plaintiff from the Army for
commission of aserious offense. AR at 54-55. Plaintiff was discharged on August 1,
1994 for misconduct. DSF & 19.

Both the original ABCMR decision and the ABCMR remand decision cited the
ballistics report issued on July 19, 1993 as evidence supporting the discharge for
misconduct. AR at 11; Supp. AR at 232. The origina ABCMR decision found that the
evidence of the ballistics report, specifically the finding that the gun was at least five to
six feet away when plaintiff-s husband was shot (since he did not suffer powder burns),
precluded the possibility that plaintiff-s husband had shot himself. AR at 11. The board
noted that the court-martial charge for the same offense was dismissed but found that the
ballistics report was not available to plaintiffzs commander until after the court-martial



proceedings were completed. Id. at 10-11. Inthat light, the board found Ano error or
injusticel in discharging plaintiff Ain light of additional information.f¢ Id. at 12. The
ABCMR remand decision found that A[t] he evidence supporting the basic conclusion that
the applicant shot her husband includes . . . the physical evidence (no residue on the
gloves and no deposits on his skin) that the husband could not have shot himself.0 Supp.
AR at 232.

The court finds that the ballistics report constitutes Asubstantial evidence,i see
Heisig, 719 F.2d at 1156, to support the conclusion reached in the ABCMR remand
decision. Inlight of theinitial evidence, see AR at 71, the investigating officer found that
A[aln individual could hold the gun and shoot oneself from 18 inches fairly easily,§ and
explained that the evidence indicated that the likelihood of plaintiff-s guilt was Aexactly
the samej as the likelihood that plaintiff-s husband shot himself. 1d. It therefore appears
that the decision to drop the court-martial charge against plaintiff depended in significant
part on theinitial evidence, which was contradicted by the later ballistics report. 1d. at
157. The accuracy of the later balistics report has not been disputed.

Notwithstanding the undisputed ballistics evidence, plaintiff argues that the
ABCMR remand decision was arbitrary and capricious because it failed to discuss certain
statements made at the June 16, 1993 court-martial hearing. Pl. Second Opp. at 7-8.
Specificaly, plaintiff points to the testimony of Mgj. Charles M. Ware, the physician who
treated plaintiff-s husband after the shooting. AR at 143-44. Maj. Ware testified as
follows:

[W]e found no evidence of powder burnsto say that it would have been an
extremely short distance, so it probably wasn-t within one or two feet.

if. he was in an upright position, | don-t feel [it] was possible [that the wound was
self-inflicted]. If hewasin abent up position and had fashioned something far away
from him, then | suppose it=s possible.

... l-ve always said that | have never felt that anything was showing me any
evidence of blast entry, meaning it was extremely close. Technically, could something be
self-inflicted? Y ou know, there are ways to do it without having it within afoot or 18
inches probably.

[Defense counsel]. If somebody knew what they were doing with aweapon, do
you think they could have self-inflicted it such that there would be not atotal absence of
evidence of sdlf-infliction--there might be a minimal amount of evidence of self-infliction
if somebody knew what they were doing with the weapon?

[Ma. Ware]. There are conceivable possible ways to probably do that.

AR at 145, 148-49. Plaintiff arguesthat Mg. Waress testimony was Acontrary to [the



ABCMR:s] conclusion.f Pl. Second Opp. at 7-8.

The court believes that plaintiff misreads the testimony. Maj. Ware merely
established a hypothetical possibility. He did not state that he believed that the wound
was self-inflicted. That Maj. Ware could hypothesize an aternative theory of events
based on speculation does not demonstrate that the ABCM R:=s decision was not supported
by substantial evidence. This court has refused to find that unrefuted speculative
testimony that was inconsistent with a military board-s decision demonstrated the absence
of substantial evidence to support that decision. See Kellusv. United States, 13 Cl. Ct.
538, 545 (1987). Here, not only was Magj. Waress testimony speculative, but the premise
of that testimony (that the gun could have been discharged from as close as eighteen
inches) was refuted by later evidence. Mg . Waress testimony therefore does not render
the ABCMR remand decision unsupported by substantial evidence. Inthese
circumstances, the ABCMR remand decision was not, as plaintiff argues, rendered
arbitrary by the ABCMR:s failure to credit or discuss speculative testimony based on an
erroneous premise. See Pl. Second Opp. at 7, 9.

Plaintiff also argues that the ABCMR remand decision erred in finding that
plaintiffzs commander had obtained new evidence after the conclusion of court-martial
proceedings. Pl. Second Opp. at 6. Plaintiffzs argument is contradicted by the record.
The original ABCMR decision found that A[i]n early 1994, further criminal investigation
information was provided to the applicant-s commander that showed from a ballistics
report on the hand gun involved that it left powder burns up to 6 feet from the muzzle.(
AR at 11. The record shows that the investigation in connection with the court-martial
proceeding concluded on June 18, 1993. Id. at 67. The officer in charge recommended
to the commander on the same date that the assault charge be dismissed. 1d. at 66. The
memorandum dismissing the charge was undated. Id. at 65. Because the ballistics report
was not issued until July 15, 1993 and was not received by investigators until August 2,
1993, seeid. at 157, Supp. AR at 246, its findings could not have been considered by the
Investigating officer or by the officer in charge. One could speculate, of course, since the
commander-s memorandum dismissing the charge was undated, that the memorandum
reflected an independent investigation that considered the ballistics report, which
appeared approximately one month after the original investigation concluded. Nothing in
the record supports that speculation, however, and the court is not required to giveit any
weight in determining whether there was substantial evidence to support the ABCMR:=s
conclusion. See Wellsv. United States, 46 Fed. Cl. 178, 186 (AMuch more than mere
speculation isrequired [for afinding that a military board:s decision was not supported by

substantial evidence].6); Kellus, 13 Cl. Ct. at 545.6
2. Plaintiff-s Cooperation with the Investigation

Plaintiff also objects, see Pl. Second Opp. at 7, to the finding in the ABCMR
remand decision that plaintiff Ahad been less than forthcoming during the investigation.g



Supp. AR at 232. Plaintiff points out that A[tfhe ABCMR provides no further analysis of
this conclusion.¢ Pl. Second Opp. a 7. The decision did note the conclusion of the
Criminal Investigation Report of November 12, 1993 that plaintiff Ahad made
contradictory reports by stating that [her] husband and shot himself in both the living
room and the bedroom.i Supp. AR at 230. The report also noted that plaintiff had
terminated an interview with amilitary police investigator on the ground that she Adidn:t
feel that anyone believed her.( 1d. at 238. The report also found that Athroughout the
course of thisinvestigation [plaintiff] was not consistent in any of her statements and
changed the version of her story on several occasions,i and that plaintiff Arefused to call
the Military Police the night of the shooting.0 1d. at 249. Notwithstanding the lack of
specific references in the ABCMR remand decision to plaintiff-s unwillingness to
cooperate with the investigation, the court finds that there was substantial evidence in the

record to support that conclusi on.’
3. 1988 Incident

Plaintiff also objects, see Pl. Second Opp. at 8, to the conclusion in the ABCMR
remand decision that there was an Aindication that [plaintiff] had previously committed a
similar offense,§ specifically, aggravated assault against her former husband Supp. AR at
232-33. The Criminal Investigation Report of November 12, 1993 stated as follows:

A review of thelocal law enforcement files and the files of the US Army
Crime Records Center, Baltimore, MD 21222 revealed that on 9 Mar 88, at
Fort Hood, TX, SGT R. WILLIAMS committed the offense of Assault
With a Dangerous Weapon (handgun) With the Intent to Commit Bodily
Harm. The disposition of action taken against SGT. R. WILLIAMS for that
incident was not indicated. However, her husband at the time was
exonerated as he was deemed to be acting in self-defense after SGT R.
WILLIAMS assaulted him with the pistol.

Supp. AR at 249. Plaintiff points out that no charges were filed in connection with the
1988 incident due to insufficient evidence. Pl. Second Opp. at 8.

The record indicates that plaintiff was processed and released, in connection with
the 1988 incident, upon an allegation of assault with a dangerous weapon with intent to
commit bodily harm. Supp. AR at 317. Plaintiff-s enlistment documents state that she
was not charged in connection with the 1988 incident. AR at 222. Therecord aso
reflects that plaintiff-s husband was charged with aggravated assault, but that no action
was taken because plaintiff-s husband was deemed to be Adefending himself() against
plaintiff. Supp. AR at 316.

The court notes that the ABCMR remand decision referred to an Aindication( that
plaintiff had previously committed a similar offense, and drew on the conclusion of the



Criminal Investigation Report of November 12, 1993 that plaintiff had committed the
1988 offense. The basisfor that conclusion is not clear to the court. The court is not,
however, reviewing the findings of the Criminal Investigation Report in this case. Even
if the ABCMR:s reliance on the Criminal Investigation Report for that finding was
unjustified, there was nevertheless still Asubstantial evidencel in the record, see
Jacobowitz, 424 F.2d at 561, to support the conclusion that plaintiff shot her husband in
1993. See Supp. AR at 232-33. Even assuming that the ABCMR erred in considering
the 1988 incident, the court believes that the error was harmless. See Selman v. United
States, 723 F.2d 877, 881 (Fed. Cir. 1983) (stating that error did not warrant reversal
when Secretary of the Navy Ahad sufficient evidence before him to have reached the
conclusion he did reach(l). Plaintiff also argues with respect to the 1988 incident that Athe
ABCMR considered evidence of conduct prior to Plaintiff-s enlistment@ in reaching its
decision, and that such consideration was improper. Pl. Second Opp. at 7. Plaintiff has
cited no authority that could bar the consideration of such conduct.

[Il. Conclusion

The Federal Circuit has stated that Aresponsibility for determining who isfit or
unfit to serve in the armed servicesis not ajudicial province.fl Heisig, 719 F.2d at 1156.
When there is substantial evidence to support the board-s finding, the court must uphold
that finding, notwithstanding the existence of contrary evidence. Heisig, 719 F.2d at
1157. Thereissubstantial evidence in this case to support the ABCMR remand decision.
Specifically, the ABCMR remand decision is supported by the ballistics report showing
that the gun was discharged from no closer than five feet and the Criminal Investigation
Report drawing on that evidence. See Supp. AR at 232-33. The significance of the
ballistics report and the Criminal Investigation Report has not been disputed by plaintiff.

For the foregoing reasons, the court GRANTS Defendant:-s Renewed Motion for
Judgment Upon the Administrative Record. The Clerk of the Court shall enter judgment
for defendant. Each party shall bear its own costs.

I'T ISSO ORDERED.

EMILY C. HEWITT
Judge
1The statements taken from defendant:s statement of facts have not been disputed by plaintiff.

2The remand was at defendant:s request. Defendant-s Mation for Suspension of Proceedings
and Remand (Def. Remand Mot.). Plaintiff argued in her response to defendant=s motion for
judgment on the administrative record that certain documents had been considered by the
ABCMR but not included within the administrative record. Plaintiff:s Response to Defendant:s
Motion for Judgment Upon the Administrative Record at 5. The court requested that defendant
append those documentsto its reply or explain their absence from the administrative record.



Order of December 5, 2000. Defendant subsequently moved on December 27, 2000 for a
remand of proceedingsin this case to the ABCMR. Defendant stated, in support of its motion,
that it had obtained one of the documents cited as missing from the administrative record and
requested a remand Afor further proceedings in which the ABCMR considers [the found
document] as well as any other relevant evidence Ms. Williams wishes to present in support of
her application.) Def. Remand Mot. at 2.

4The main grounds on which plaintiff objects to the ABCMR remand decision are discussed in
the text. Thisfootnote addresses a secondary issue which appears to the court to have been
removed from the case by the ABCMR remand decision.

The original ABCMR decision found that the court-martial charge had been dropped Abased in
part on atape recording of telephone conversations between the applicant and her husband after
the shooting which the investigator felt indicated that the applicant did not shoot her husband.(

AR at 10. Theorigind ABCMR decision also stated that Afurther criminal investigation
information [after the dismissal of the court-martial charge] was provided to the applicant:s
commander that showed . . . that the tape recording between the applicant and her husband was
edited in favor of the applicant.f 1d. at 11. Plaintiff stated, in her response to defendant:=s
original motion for judgment on the administrative record, that the evidence regarding the
alleged editing of the tape recording had not been provided to her. Pl. First Opp. at 4-5. The
ABCMR remand decision stated that the ABCMR found Ano stated rationale for th[e] conclusion

0 that the tape had been edited, but also found that there was sufficient evidence apart from the

tape recording to support the conclusion that plaintiff had shot her husband and that Aneither the

presence nor absence of the tape and/or the transcript [of the conversations] was materially

prejudicial to the applicant=s original case before th[e] Board.0 Supp. AR at 232-33. Plaintiff, in

her response to defendant:s renewed mation for judgment on the administrative record, does not
take issue with this conclusion, but argues that the ABCMR on remand considered Aevidence
unknown to Plaintiff.0 Pl. Second Opp. at 7. Plaintiff provides no specificsin support of her
allegation. Conclusory allegations or statements by themselves are not sufficient to defeat a
motion for summary judgment. Moore U.S.A., Inc. v. Standard Register Co., 229 F.3d 1091,

1112 (Fed. Cir. 2000).

The court notes in addition that the ABCMR was aware that the tape recording had not
originally been provided to plaintiff and therefore did not cite the tape recording, or any
conclusions about the tape recording, as support for its decision on remand. See Supp. AR at
232- 33 (ANeither the tape recording [plaintiff] made of telephone conversations nor the
transcript thereof was in [plaintiff:s] records nor available for the original Board consideration. . .
. The evidence supporting the basic conclusion that [plaintiff] shot her husband includes, that she
had been less than forthcoming during the investigation, the physical evidence. . . and the
indication that she had previously committed a similar offense.l). Any possible prejudice to
plaintiff asaresult of the origina ABCMR decision-s reliance on the tape recording was
therefore not repeated in the ABCMR remand decision.

SThe original ABCMR decision equated Apowder burnsi with Agunshot residuesf) in discussing
the ballistics report and the court-martial hearing. Compare AR at 157 (ballistics report, noting
that the gun left Agunshot residues) when discharged within five to six feet of its target) with id.
at 145 (testimony of Maj. Ware, referring to absence of Apowder burnsi on plaintiff:s husband:s
skin); see AR at 11 (stating that ballistics report showed that the gun Aleft powder burnsup to 6




feet from the muzzlef and that Ait had earlier been established that [plaintiff:s] husband:s leg

wound did not show any powder burng)). Thereis no dispute about the use of the different terms
to describe what appears to be the same phenomenon.

6piaintiff also argues that A[tlhe Army certainly could have reinstituted criminal charges against
Plaintiff [upon acquiring new evidence tending to incriminate her] in that criminal justice
jeopardy had not attached to the earlier 1993 proceedings and the statute of limitations for
prosecution of aggravated assault had not expired.i Pl. Second Opp. at 6. Plaintiff is correct that
jeopardy had not attached with respect to the earlier court-martial proceeding. The charge
against plaintiff was dismissed after an Article 32 hearing, not atrial. DSF && 11-12. Hearings
pursuant to Article 32 are conducted before atrial isheld. 10 U.S.C. * 832(a), (b) (2001) (ANo
charge or specification may be referred to agenera court-martial for trial until athorough and
impartial investigation of all the matters set forth therein has been made. . . . At that investigation
full opportunity shall be given to the accused to cross-examine witnesses against him if they are
available and to present anything he may desire in his own behalf, either in defense or
mitigation, and the investigating officer shall examine available witnesses requested by the
accused.). The former-jeopardy provisions of the Uniform Code of Military Justice are identical
to the constitutional protections against double jeopardy. United States v. Rosendahl, 53 M.J.
344, 347 (C.A.A.F. 2000). Under the Constitution, jeopardy does not attach before trial. Serfass
v. United States, 420 U.S. 377, 388 (1975) (Aln the case of ajury trial, jeopardy attaches when a
jury isempaneled and sworn. . . . Inanonjury trial, jeopardy attaches when the court begins to
hear evidence.f). The court does not believe, however, that it isrelevant that the Army could
have reinitiated court-martial proceedings against plaintiff. The Army isentitled to pursue
court-martial proceedings or nonjudicial punishment at its discretion. See Cappellav. United
States, 624 F.2d 976, 978 (Ct. Cl. 1980) (A[T]he commanding officer has broad discretion to
determine whether a particular alleged offense is sufficiently serious to warrant court-martial
rather than nonjudicia punishment under Article 15.0). Whether the Army should have
reinitiated court-martial proceedings was not before the ABCMR and is not before the court.

TPlaintiff argues that the ABCMR considered Aevidence of conduct that proper authority had
dismissed under the Uniform Code of Military Justice,i presumably referring to the 1993
incident, and that such consideration was improper. Pl. Second Opp. at 7. The court finds
nothing improper in the board:s reconsideration of the 1993 shooting upon new evidence
regarding the circumstances of that shooting.

Plaintiff also argues that the evidence produced by aAlater criminal investigation in early 19944
was considered by the ABCMR but not provided to plaintiff. Pl. Second Opp. at 4. Plaintiff
appearsto refer to the Criminal Investigation Report dated November 12, 1993, which, the
original ABCMR decision states, was provided to plaintiff=s commander in early 1994. AR at
11; see PI. Second Opp. at 4-5. The court notes that the ballistics report on which the Criminal
Investigation Report relied was included in the original administrative record. See AR at 157.
Moreover, the Criminal Investigation Report was included in the supplemental administrative
record that was before the parties and the board on remand. See Supp. AR at 236-52. The court
finds that plaintiff had the conclusions of the further criminal investigation before her in the
proceedings before the ABCMR on remand.




